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THE FUTURE OF THE WORKMEN'S COMPENSATION 
AMENDMENT 

HIENRY R. SEAGER 

Professor of Political Economy, Columbia University 

TpHE most satisfactory basis for the discussion of a paper 
is strong dissent from the views expressed in it. I am 
in the embarrassing situation of agreeing very cordially 

with nearly everything that Mr. Parkinson has said. This is 
perhaps because we have worked together on this compensation 
question from the time when the Ives case was decided, ap- 
peared together at Albany in support of this amendment, and 
discussed so fully every important phase of the problem that 
we have come to view it in very much the same way. There 
ought to be no question as to the future of the compensation 
amendment. An overwhelming majority of the people of the 
state-nearly all wage-earners, a very large number of em- 
ployers and most disinterested citizens-desire that in the new 
constitution, as in the present one as amended, the legislature 
shall have a free hand to deal with the compensation problem 
as reason, a sense of justice and experience may determine to 
be best. The aspect we are to discuss, I take it, is not whether 
the result secured through the amendment shall be jeopardized, 
but by what means that result can most surely be preserved. 

Mr. Parkinson has clearly analyzed the amendment into its 
three parts. I agree with him that the phrase authorizing the 
legislature to pass laws for " the protection of the lives, health 
and safety of employes " ought to be put in a separate section. 
I think, however, that so long as the bill of rights is retained 
that phrase serves the useful purpose of admonishing the courts 
that they are not lightly to set aside enactments which have 
these ends in view. So long as the Fourteenth Amendment 

' Discussion at the meeting of the Academy of Political Science, November 20, 

1914. 
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WORKMEN'S COMPENSATION AMENDMENT ii9 

stands, there is no danger that liberty or property rights will 
be unreasonably invaded through the exercise of this legislative 
power. 

I also agree with his formulation of the essential provisions 
of the amendment. After struggling over the phrasing of these 
essential provisions, first as a member of the Wainwright Com- 
mission, later as a member of a special committee of the Asso- 
ciation for Labor Legislation, and lastly in consultation with 
Senator Bayne when he was giving the amendment its final 
form for introduction in the senate, I feel even more strongly 
than he does that the burden of proof that the phrasing can be 

improved should rest heavily on the proponent. As he has 
re-stated it, it removes all the difficulties which other provisions 
of the constitution might be held to oppose to a well-rounded 

compensation system. Form is doubtless important in consti- 
tution drafting, but substance is even more essential. I think 
that all agree that in the amendment as it stands we have all 
the substance that we are after. 

That the additional clauses inserted in the assembly, and 

accepted by the senate only to avoid the catastrophe of having 
no compensation resolution at all adopted, should now be 

dropped out as inappropriate, even though harmless, I think all 
will agree. This is one way of preserving the result achieved 
when the amendment was adopted. If the constitutional con- 
vention is to limit itself to turning out a re-edited and expur- 
gated edition of the present constitution it is all that we should 
demand. 

There is, however, another and more radical way of preserv- 
ing the result. Instead of qualifying the provisions in the pres- 
ent constitution that stand in the way of compensation legislation, 
those provisions might themselves be dropped out. This seems 
at first a revolutionary proposal. We have become so accus- 
tomed to the idea that the protection of liberty and property 
from legislative encroachment depends on the inclusion of a bill 
of rights in our state constitution that the proposal that we omit 
this feature seems equivalent to the suggestion that we surren- 
der a precious inheritance. But this clearly is not the case. 
The Fourteenth Amendment as interpreted by the Supreme 
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Court preserves those rights as surely as does the bill of rights 
in any state constitution. Why retain both these bulwarks of 

liberty and property, when one would suffice? To do so has 
the obvious disadvantage of encouraging diversity of state leg- 
islation as regards those very matters where uniformity is 
most desirable. The interests of business men demand uni- 
form compensation laws, uniform labor laws and uniform stand- 
ards as regards all the relations of employers and employes 
from one end of the country to the other. Only through such 

uniformity can the employers of one state be protected from be- 

ing placed at a competitive disadvantage in comparison with 
the employers of other states. And so far as constitutional 
limitations influence the course of legislation, the only method 
of securing uniformity is to leave it to one tribunal, the Su- 

preme Court of the United States, to decide when liberty has 
been unreasonably restricted or property has been taken with- 
out due process. I submit that such an omission from the con- 
stitution of all the provisions that stand in the way of compen- 
sation laws, labor laws and other needed social legislation is 
more rational and expedient than the method we have been pur- 
suing in the past. In place of the bill of rights and the other 

limiting provisions on legislative power I should like to see in- 
serted in the new constitution a broad provision that the legis- 
lature shall have power to enact laws regulating the relations 
between employers and employes and promoting the health, 

safety, morals and general welfare of employes that are not in 
violation of the federal constitution. This procedure would 

go far toward realizing the ideal that was presented by several 
of the speakers yesterday of a constitution that is so plain, so sim- 

ple and so brief, that in voting upon it every elector could under- 
stand clearly what he was doing. By adopting such a con- 
stitution in New York and in the other states we might as the 

years go on gradually extricate ourselves from the confusing 
hodgepodge of diverse statutes and conflicting judicial decisions 
that now impede our national progress. I see no other equally 
simple means of escape from our present constitutional diffi- 
culties. 

(382) 
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J. HAMPDEN DOUGHERTY 

Workmen's compensation involves abandonment of the com- 
mon-law rules as to master and servant first definitely formulated 
in England in 1837 and in this country in 1841. The new doc- 
trine takes no account of the fault of master or fellow-servant, 
pays no heed to contributory negligence, but proclaims that 
wherever a workman has been injured in the course of his em- 

ployment unless by his own wilful act, compensation should be 

paid to him. This compensation is not the equivalent of the dam- 

ages which might be assessed at common law, but ordinarily is 
about one-half of such sum. The underlying theory is that in- 
dustrial risks are apparently inseparable concomitants of modern 
industrial enterprise. Attempt to decide who is at fault proves in 
most instances to be futile. The application of common-law 
rules has been found impracticable. The litigation consequent 
upon injuries has been expensive to employers and unsatisfac- 

tory to employes. Not only is there a failure of justice be- 
tween master and workman, but society has to bear an intolera- 
ble burden through the death or maiming of workmen and the 

impoverishment of their dependents. In such a situation the 
common law has proved to be bankrupt. 

There are many divergent views of workmen's compensation, 
although it seems obvious that it has come to stay. Starting 
in Germany it has made its way over Europe and into parts of 
the distant east, and has been adopted in one-half of our states. 
It has been said that "the time-honored principles of the law 
of torts have been cast aside, a wider rule of responsibility has 
been framed and no man can now say what will be the ultimate 
effects of the new doctrine;" that "workmen's compensation 
marks the commencement of a new era in relation to liability 
for personal injuries;" is " based upon a new and startling prin- 
ciple;" that " the common-law system of law rules . is ethic- 

ally bad and economically unsound, and should be thrown into 
the scrap heap with other wornout machinery". 

In explaining the principle of the lever Archimedes told the 

tyrant of Syracuse that with a long enough lever he could move 
the world. It was merely a question of pou sto. With a proper 
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understanding of the workmen's compensation doctrine it would 
seem possible to fit it into our system of jurisprudence without 
a revolutionary shock to that system or abandonment of justly 
cherished fundamental principles, 

Damage to the human organism is as much a destruction of 
material of industry as is the wear and tear upon machinery. 
It is part of the cost of the commodity in the production of 
which the injury occurs. We have all seen mechanism acting 
under hidden guidance, moving accurately to its place of duty 
at the precise moment when needed, seizing the material there 

awaiting it and carrying it to an appointed spot as if it were 
a living creature obeying a superior will. Use and new inven- 
tions lead to the discard of such a mechanism, its value being 
charged off and a machine of similar or superior function re- 

placing it, all at the cost of the business in which it is a factor. 
The human machine fulfilling an analogous place in production 
is under the inexorable logic of an archaic legal rule sardonically 
treated as a free agent, consciously accepting unimagined risks 
and assenting to common-law theories, unmindful of the fact 
that they may place life or limb at the mercy of agencies 
invisible and incomprehensible. 

The common-law theory is that no matter what form industry 
may assume, what peril may habitually be incurred, law cannot 
curtail liberty of contract between employer and workman. 
There is said to be implied in the contract an assumption of all 
risks inherent in the employment, however appalling or unim- 

aginable, as well as those due to fellow-servants, or those to which 
the workman himself may have contributed in the most remote 

degree. This implied contract extends even to children of 
tender years who, under other principles of law, are deemed 

incapable of contracting. Upon any different terms, it is said, 
the eniployer could not conduct his business, as he could never 
foresee the extent of the financial risks he would run. From 
his side this is perfectly sound, although he is oblivious of the 
risks which the workman runs who, upon his side, may answer 
that he contracts to do service, and that the destruction of his 
life or the maiming of his person would interfere with the per- 
formance of his contract. This is one of many paradoxes in 
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which the subject is involved. The courts admit that the legis- 
lature may abolish the rule of contributory negligence and the 
fellow-servant principle, but some seem to say that it cannot 
abolish assumption of risk. If the legislature may abrogate the 
first two defenses, it can impose upon the employer liability for 
the fault of the fellow-servant or the contributing fault of the in- 

jured workman, even though the master be not himself at fault. 
What is the essential difference between such legislation and a 

compensation law? Part of the business of modern society is 
done under conditions habitually perilous to those who carry it 
on. Society must therefore have the right to decide under what 
restrictions this labor is to be conducted. The broader one's 

study of this subject the more compelling is the conclusion that 
jurisprudence must recognize that a situation has arisen in which 
old categories have ceased to be of value; they must indeed be 

relegated to the scrap heap, and new principles adopted. 
The profoundly grave nature of the problem becomes the 

more apparent when the decision of the court of appeals in 
the Ives case is analyzed. If workmen's compensation offend 
against due process of law, the principle of compensation can 
never be incorporated in our state constitution, and if it could, 
it would still run counter to the fourteenth amendment to the 
federal constitution. If liability cannot properly be imposed 
upon the employer regardless of fault, insertion of the counter- 
proposition in a constitutional amendment will not save that 
amendment from successful attack in the courts. If the court 
of appeals was right in the Ives case, it would be its duty, if 
ever the case arise, to condemn the new statute and the con- 
stitutional amendment as an infringement of due process of 
law. The people of the state have no more real power than 
the legislature to override fundamental constitutional guaran- 
tees. And if the court was right, there is no way to secure a 
compensation law without an amendment to the federal con- 
stitution. In effect the court itself has said just this. The 
Wainwright law takes the employer's property away and gives 
it to the employe-something forbidden by the state constitu- 
tion, as it then was, and still forbidden by the federal consti- 
tution, and something that can never be permitted while the 
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federal constitution remains as it is. Why then should the 
court recommend " an appeal to the people?" As has been 
well said: " A court which condemns a rule of law as contrary 
to due process should not suggest a remedy by an appeal to 
the people, for such a suggestion creates the impression that 
the principle of due process is one susceptible of improve- 
ment." 

This was the initial problem confronting the framers of a 
constitutional amendment-how to 'draft an amendment con- 

taining such an artificial limitation upon due process as the 
decision of the court necessitated, unless all hope of amelior- 

ating legislation was to be abandoned. If such legislation was 
unconstitutional as against due process of law a constitutional 
amendment would have to invade the field of due process and 
limit it in order to permit of such legislation. What must be 

clearly understood is that the court of appeals has forced this 
issue. Those who advocate workmen's compensation must 
either acknowledge its irreconcilability with the fundamental 

principles of our government, or hold that the court was 

wrong. 
Whatever criticism of the form or scope of the amendment 

may be proper, the amendment really settles nothing. The 
issue persists. Was the court right or wrong? If right, no 
amendment is possible until the constitution of the United 
States shall have been so changed as to except legislation in the 
interest of labor from the operation of the due-process clause 
of the federal constitution. 

The Constitutional Amendment of 1912 

We are now in a position to consider the phraseology of the 
recent amendment to the state constitution. In effect, it 'de- 
clares that due process shall not stand in the way of whatever 
the working classes seek. It goes much further than neces- 

sary. It establishes a class principle, is a constitutional recog- 
nition of workmen as a favored class; whereas the state police 
power is ample for the protection of all classes without singling 
out one class for specific mention. The primary object of 
those who drafted the present amendment was so to broaden 
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the constitution as to permit any legislation whatever that 
labor might demand as in its interest. There is truth in the 
criticism that it would justify " any enactment, however op- 
pressive or confiscatory, . . . provided only that it related in 

any way, directly or indirectly, to the multiform and complex 
subject of the protection of the lives, health or safety of em- 

ployes." Mr. Parkinson is quite correct in asserting that " if 

any such authorization was proper, it ought not to be per- 
mitted to encumber the compensation provision." Who is 

responsible for the insertion of the clause authorizing public 
utility companies to charge the cost of compensation to oper- 
ating expenses in the computation of the reasonableness of their 
rates, is one of the mysteries behind legislative activity. No 
such idea was formulated in the proposed amendment at the 
time when it was under discussion before the joint legislative 
committee: I was present at the hearings, criticized the amend- 
ment, and urged the committee to report in favor of the bar 
association amendment. 

The Form of Amendment Proposed by the Bar Association 
As one of the draftsmen of this form of amendment in 

which, I think, first appeared the initial expression, " Nothing 
in this constitution," etc., I am able to explain the reasons for 

using this expression. The court of appeals having held the 
due-process clause of the state and of the federal constitution 
to be an insuperable obstacle in the way of the Wainwright 
law, the question was how to formulate an amendment which 
should not say upon its face that although workmen's compen- 
sation laws were in violation of due process, due process should 
nevertheless be held not to be thus infringed. There were 
two precedents which might be followed in an evasion of an 

apparently flagrant antagonism: (I) the amendment to the 
state constitution of I80o declaring that nothing in that clause 
of the constitution of I777 creating the council of appointment 
should be deemed to withhold from any member of the coun- 
cil the right of nominating persons to office; and (2) the 
better known case of the eleventh amendment to the constitu- 
tion of the United States which declares that "the judicial 
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power of the United States shall not be construed to extend 
to any suit at law or equity commenced or prosecuted against 
one of the United States by citizens of another state or sub- 

jects of any foreign state." Nearly all the subsequently drafted 
forms of amendment copied this initial phrasing, " Nothing 
. . . shall be construed," etc., and it is now part of the 
constitution. The bar association's draft, as originally pre- 
pared, conformed quite closely with the model which Mr. 
Parkinson seemingly has in mind. It did not limit compen- 
sation to " reasonable" compensation, made no reference to 
hazardous employments, and had little if any superfluous 
phraseology. It contained no authorization of legislation to 

protect the lives, health or safety of employes. The words, 
" arising in the course of employment," do not, I think, " en- 

graft on the compensation system the common-law doctrine 
of assumption of risk." Perhaps they might be eliminated. 
However that may be, such an amendment would be prefer- 
able to that actually adopted with its " general-welfare" pro- 
vision for workmen as a favored class. Mr. Parkinson gives a 

brief skeleton of what a workmen's compensation amendment 
should properly contain. It is 94 words in length; the amend- 

ment originally presented to the bar association of the city of 
New York, I02 words, and several of these might be expunged. 
How close is the correspondence between the two will be seen 

by placing them in parallel columns: 
(388) 
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Bar Association Draft 

Nothing in this constitution 
shall be construed to forbid the 
enactment of laws requiring the 
payment, by employers or em- 
ployers and employes jointly, 
of just compensation for in- 
juries to employes arising out 
of and in the course of the em- 
ployment, whether the same be 
fatal or otherwise, and regard- 
less of fault of employer or em- 
ploye; or to forbid the enact- 
ment of laws in relation to the 
assurance of such compensa- 
tion; or to deny the power of 
the legislature to abolish com- 
mon-law or statutory rights of 
action for damages for such in- 
juries, when providing for pay- 
ment of such compensation or 
the assurance thereof. 

Mr. Parkinson's Draft 

Nothing contained in this 
constitution shall be construed 
to limit the power of the legis- 
lature to enact laws for the pay- 
ment either by employers or by 
employers and employes, or 
otherwise, either directly or 

through a state or other system 
of insurance, or otherwise, of 

compensation for injuries to or 

occupational diseases of em- 

ployes or for death of employes 
resulting from such injuries or 
diseases, without regard to fault 
as a cause thereof, or for the 

adjustment, determination and 
settlement with or without trial 

by jury of issues which may 
arise under such legislation. 

The phrase used by Mr. Parkinson " without regard to fault 
as a cause thereof" might be held to embrace injuries alto- 

gether due to outsiders-not within the risks of employment. 
The words in his draft, " issues which may arise under such 

legislation," are somewhat obscure. And the words "or other- 
wise " would sanction general taxation as the basis of compen- 
sation. The people have not, I think, definitely decided to 

impose the risks of business directly upon taxpayers. It should 
be noted that the workmen's compensation statute enacted in 

1914 fails to provide how any deficit in the state insurance 
fund shall be made good. The employer who pays premiums 
into a state fund is released from all liability, the statute ex- 

plicitly declaring that " the persons entitled to compensation 
under this chapter shall have recourse therefor only to the 
state fund and not to the employer." Any possible deficit is 

not, however, to be made up by the state. 
There can be no fair criticism of the first form of amend- 
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ment as antagonistic to either section I, 2, 6 or I8 of article I 
of the state constitution. Nor would it, I think, conflict with 
the provision (section 21 article III) forbidding payment 
from the state treasury of funds of the state or funds under 
its management except by legislative appropriation. It would 
not be felicitous drafting to place at the end of that section 
words implying that the section is not to apply to the work- 
men's compensation fund. If any reference to that subject be 

necessary it could more aptly be made in the middle of the 
section (21). Many would like to see adopted a constitution 
that would be a model in form and idea, but expediency may 
require a sacrifice. All superfluous phraseology should be 

resolutely cut out. Every word should be challenged to ex- 

plain its office. 
To summarize as to this point: There should be taken from 

the amendment the broad grant of legislative power to put 
workmen in a favored class, and the amendment should be 
limited to the subject of compensation to be secured through 
insurance, and ascertained not by a jury trial but by means of 
a commission, 

To take out of the state constitution the bill of rights, as 
Professor Seager proposes, which has been in the organic law 
since 1822, because there are like guarantees in the federal 

constitution,l might prove a dangerous innovation. Ever since 
constitutions have been submitted to the voters of this state 
for ratification the policy has always been to submit them en 

bloc, because of the practical difficulty in having a vote on 
each section separately. Separate questions have at times 
been submitted, but there has never been a submission section 

by section of the entire constitution. This makes it important 
that changes of doubtful wisdom be not approved by the con- 
vention lest the momentum which carries the good would in- 
sure their adoption also or opposition to them prevent the ac- 

ceptance of a constitution that without them would probably 
have been ratified. Uniformity of 'decision as to due process 

1The fifth amendment to the federal constitution has no application to the 
states, in no way affects their powers. That is the province of the fourteenth 
amendment. 
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might be realized if the federal law permitted review by the 
United States Supreme Court of decisions of state courts, 
whether those decisions upheld or set aside a state statute. 
The Senate of the United States, at the instance of Senator 

Root, has twice passed a bill of this kind. 
In closing let me briefly repeat what I have already said. 

The magnitude and complexity of modern industrial enter- 

prises are such that the legal principles found adequate in a 

simpler and more rudimentary society are unsuited to the situ- 
ation. It is comparatively easy for courts to say that the 
common-law rules underlie every contract of employment, that 

any legislative attempt to substitute a different system of ad- 

justment for the common-law procedure in cases of workmen's 

injuries is unconstitutional, but that will no more be accepted 
than Judge Taney's dictum regarding the negro in the Dred 
Scott case. Beside framing an amendment-a task sufficiently 
difficult-we must find the principles upon which it shall se- 

curely rest, and that is a work to enlist the best juridical 
thought. This serious obligation confronts us, for the mere 
existence of the power to carry a constitutional amendment 
is not sufficient to justify it and will not save its offspring, a 
new compensation law. Something more than force majeure 
is needed. Workmen's compensation cannot be made right by 
mere count of votes. A constitutional provision declaring that 

legislation shall not be construed to deny due process of law, 
which nevertheless does deny it, must itself be unconstitutional. 
One of two things follows: Either such legislation is and al- 

ways has been defensible under our organic law, or it can 
never be made so under our system of jurisprudence. 

Such immemorial guarantees as that of due process of law 
are co-extensive with the whole field of human rights, are 

abiding and immutable. But they may be maintained in full 

vigor without solidifying society into a condition of immo- 
bilitv in which social and legal reform becomes impossible. 
They cannot fairly be held to stand in the way of the beneficent 

purpose of an enlightened and intelligent people in dealing 
with labor problems that are peculiar to modern industry and 
for the solution of which the old rules are totally unfitted. 
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